
 

 

 

 

 

 

MEMORANDUM 

February 24, 2015 

To:  Subcommittee on Communications and Technology Democratic Members and Staff 

Fr:  Committee on Energy and Commerce Democratic Staff 

Re:  Subcommittee Hearing on “The Uncertain Future of the Internet” 

 On Wednesday, February 25, 2015, at 10:30 a.m. in room 2322 of the Rayburn House 
Office Building, the Subcommittee on Communications and Technology will hold a hearing 
titled “The Uncertain Future of the Internet.”  The hearing will discuss the Federal 
Communications Commission’s (FCC) proposal to apply certain sections of Title II of the 
Communications Act to broadband providers in order to protect the free and open Internet.     
 
I. BACKGROUND 
 

In 1996 Congress passed the Telecommunications Act, creating a regulatory regime that 
classifies electronic communications as either a “telecommunications service” or an “information 
service.”  Telecommunications services are basic transmission services like telephone calls that 
the FCC treats as common carriers using authority it is granted in Title II of the Act.  In contrast, 
information services are those that encompass the bare transmission capability of a 
telecommunications service but also include the ability for “generating, acquiring, storing, 
transforming, processing, retrieving, utilizing, or making available information” over a 
transmission line.1  The FCC regulates information services, which currently includes broadband 
Internet access service, using ancillary authority found in Title I of the Act.  

 
The FCC adopted three rules under its Title I ancillary authority in 2010 to protect the 

free and open Internet: (1) a transparency requirement that broadband providers disclose their 
network management practices, (2) a no blocking rule, and (3) a nondiscrimination rule for 

1 Telecommunications Act of 1996, Section 151. 
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wireline broadband providers.2  Recognizing that broadband Internet access is essential for 
participation in the American economy, the FCC adopted these rules to keep American 
consumers in control of their experiences online and to ensure innovators and competitors were 
protected from potential abuses of market power by broadband providers. 

 
Verizon sued the FCC to overturn the rules and to contest whether the FCC even had 

legal authority to regulate broadband services.  In Verizon v. FCC (2014), the D.C. Circuit Court 
of Appeals affirmed that the FCC has authority to regulate broadband under Section 706 of the 
1996 Telecommunications Act.  In that section of the Act, Congress directs the FCC to 
encourage the deployment of broadband telecommunications capability.  But in the same 
decision, the court threw out the FCC’s bans on blocking and discrimination.  The court reasoned 
that those two rules were a type of common carrier regulation that could not be applied to 
broadband services so long as the Commission continued to classify broadband as an information 
service.3 

 
In the wake of the D.C. Circuit’s ruling, FCC Chairman Wheeler proposed new rules 

based on the agency’s Section 706 authority, which sparked an immediate and widespread 
backlash.  Many expressed concern that this approach would allow Internet service providers to 
speed up or slow down traffic to certain websites.  They claimed that allowing these types of 
“Internet fast lanes” was antithetical to an open Internet. 

 
The FCC then adopted a Notice of Proposed Rulemaking that proposed rules to prevent 

blocking or discriminating against consumers and entrepreneurs online.4  The FCC asked for 
input on whether it should allow pay-for-priority schemes—often called paid prioritization or 
fast lanes—or whether they should be banned outright.  The Commission also asked whether it 
should adopt rules using its authority under Section 706 or if it should reclassify broadband as a 
“telecommunications service” that could be regulated under Title II. 

 
Consumer groups, technology companies, Members of Congress—as well as nearly four 

million individual Americans—contacted the FCC expressing their fear that rules imposed under 
Section 706 would not adequately protect the openness of the Internet.  Many of these 
commenters pointed to Title II as a stronger foundation for new rules.  They urged the FCC to 
reclassify broadband as a “telecommunications service,” which would allow the FCC to enforce 
a stronger nondiscrimination rule. 

2 Federal Communications Commission, Preserving the Open Internet, Broadband 
Industry Practices, GN Docket No. 09-191 and WC Docket No. 07-52, Report and Order (Dec. 
2010). 

 
3 Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014). 

4 Federal Communications Commission, Protecting the Open Internet, GN Docket No. 
14-28, Notice of Proposed Rulemaking (May 2014). 
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In November 2014, President Obama urged the FCC to adopt strong, bright-line net 
neutrality rules based on Title II.5  The President endorsed four rules that would apply to both 
wired and wireless broadband services: (1) a no blocking rule so that a broadband provider could 
not stop its customers from watching a video online; (2) a no throttling rule so that a broadband 
provider could not slow down or degrade the quality of a streaming video; (3) increased 
transparency to ensure that discrimination against content or services does not occur at points of 
interconnection, the place where a broadband provider hands off traffic to connect to the rest of 
the Internet; and (4) a ban on paid prioritization to prevent special deals for Internet fast lanes 
and to keep the Internet a level playing field for competition. 
 

On February 4th, FCC Chairman Wheeler announced net neutrality rules to be voted on at 
the FCC’s February 26th Open Meeting.  The rules reportedly include a ban on blocking, 
throttling, and paid prioritization, as well as an “enhanced” transparency rule and a general 
conduct rule designed to prevent other harms to consumers or edge providers.  Consumers would 
benefit from the same protections for both wireline and wireless broadband.  Broadband 
providers would be allowed to engage in reasonable network management that takes into account 
the different technical aspects of the technology involved in their service.  Further, the proposal 
would allow the FCC to hear complaints about whether broadband providers’ interconnection 
activities are just and reasonable.  Chairman Wheeler proposes to reclassify broadband under 
Title II but forbear from “rate approval, unbundling, or other forms of utility regulation” and 
“not impose, suggest or authorize any new taxes or fees” on broadband.6    
 
II.  WITNESSES  

 
The following witnesses have been invited to testify: 

 
Robert Atkinson 
Founder and President 
Information Technology and Innovation Foundation 
 
Rick Boucher 
Honorary Chairman 
Internet Innovation Alliance 
 
Larry Downes 
Project Director 
Georgetown Center for Business and Public Policy 
 
 

5 The White House, President Obama Urges FCC to Implement Stronger Net Neutrality 
Rules (Nov. 10, 2014) (online at www.whitehouse.gov/blog/2014/11/09/president-obama-urges-
fcc-implement-stronger-net-neutrality-rules). 

6 Federal Communications Commission, Chairman Wheeler Proposes New Rules for 
Protecting the Open Internet (Feb. 4, 2015) (online at www.fcc.gov/document/chairman-
wheeler-proposes-new-rules-protecting-open-internet). 
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Gene Kimmelman 
President and CEO 
Public Knowledge  
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