Congress of the United States
MHashington, AC 20515

October 6, 2020

The Honorable Alex M. Azar 11 The Honorable Eugene Scalia
Secretary Secretary

U.S. Department of Health & Human Services U.S. Department of Labor
200 Independence Avenue, SW 200 Constitution Avenue, NW
Washington, D.C. 20201 Washington, D.C. 20210

Dear Secretary Azar and Secretary Scalia:

More than seven million cases of coronavirus disease of 2019 (COVID-19) have been confirmed in the United
States, as essential workers continue to provide critical resources and services to communities during this
pandemic.! We urge you to take action to protect American workers, particularly those at highest risk for
COVID-19.

As states and employers alike struggle to meet testing needs, the Department of Health and Human Services
(HHS) has yet to disburse more than $8 billion of the $25 billion provided under the Paycheck Protection
Program and Health Care Enhancement Act (PPPHCEA)? for necessary expenses related to COVID-19
testing.®> As of October 6, the Health Resources and Services Administration (HRSA) has awarded about
$482.1 million*—or 24.1 percent—of the $2 billion provided by the Family First Coronavirus Response Act
(FFCRA)® and PPPHCEA to pay for free COVID-19 testing for the uninsured.® Although HRSA distributed
$225 million to Rural Health Clinics (RHCs) to support COVID-19 testing from PPPHCEA, this funding was
provided for the building or construction of temporary structures, leasing of properties, and retrofitting facilities
as necessary to support COVID-19 testing, and five states did not receive funding at all.”

This is particularly troublesome given how many frontline workers at highest risk lack access to health
insurance. One in every seven essential workers is uninsured, and those serving in the restaurant, construction,
and home health industries are more likely to be uninsured and receive low wages.® About 50 percent of
essential workers cannot afford unexpected medical expenses.® Additionally, many people with insurance are
still encountering barriers to accessing needed testing. For example, there have been reports of self-insured
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health plans refusing to pay for COVID-19 tests at all or requiring cost-sharing from consumers,® both of
which are prohibited under the law.!

On June 23, 2020, HHS, the U.S. Department of Labor (DOL), and the U.S. Department of the Treasury (the
Treasury) issued guidance regarding implementation of FFCRA and the Coronavirus Aid, Relief, and Economic
Security (CARES) Act'2, excluding certain COVID-19 testing from mandated coverage.™® This interpretation of
FFCRA and the CARES Act is not supported by the statutes, which make clear that health plans are required to
provide coverage for COVID-19 tests and related items and services without cost-sharing, prior authorization,
or other medical management requirements.'* We have written to the Administration urging immediate action
to revisit the guidance, yet have received no response to date.*® In addition, despite repeated calls on the Trump
Administration to develop a national coronavirus testing strategy® and vigorously ensure compliance with
requirements that testing be made available to workers,'” the White House has been unwilling to provide states
with a clear strategy or even disperse the resources Congress has already dedicated to ensuring communities
have access to adequate COVID-19 testing.'®

Notably, as part of their ongoing state reopening plans, several Governors are requiring employers to provide
routine COVID-19 diagnostic testing for workers in industries that have been disproportionately impacted by
COVID-19, including nursing homes, meat and produce processing facilities, and warehouses.*® Frontline
workers continue to face a significantly higher risk of COVID-19 exposure as social distancing requirements
change and in-person contact with customers and co-workers increases.?® Some employers with on-site health
clinics or partnerships with local health care providers have access to the necessary resources to provide
adequate and reliable COVID-19 diagnostic testing for workers, but this is not true across the board.
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Although the Centers for Disease Control and Prevention (CDC) released interim guidance on Testing in Non-
Healthcare Workplaces 2! and Testing Strategy for Coronavirus (COVID-19) in High-Density Critical
Infrastructure Workplaces after a COVID-19 Case Is Identified 2, there are currently no CDC recommendations
outlining how employers should provide continued diagnostic testing for workers to ensure safer workplaces as
states reopen. For example, questions around the appropriate frequency of COVID-19 diagnostic testing for
workers with the highest risk of COVID-19 exposure in the workplace or when surveillance testing for COVID-
19 should be conducted in lieu of diagnostic testing in the workplace are currently unanswered.

Lack of clear and consistent guidance leaves employers, state and local health officials, and frontline health care
workers responsible for developing and implementing often disparate protocols and procedures.?® Clear and
consistent recommendations and guidance on routine COVID-19 diagnostic testing for employers would
prevent lengthy disruptions for essential businesses in the event of a localized COVID-19 outbreak, and they are
particularly critical for protecting low-income essential workers and their families, many of whom have been
devastated by this pandemic.

Given these continued challenges, we urge HHS and DOL to take immediate action to further protect workers
across the country by providing clear guidance to employers for COVID-19 diagnostic testing and screening.
Thank you for your attention to this matter.

Sincerely,
5 ?;MML. Pa.um, L .
ROBERT C. “BOBBY” SCOTT FRANK PALLOI\UE, JR.
Chairman Chairman
Committee on Education and Labor Committee on Energy and Commerce

Cc: The Honorable Robert Redfield, Director of the Centers for Disease Control and Prevention
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